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Estate Planning and the Estate Tax
“As of January 1, 2010, both the 
estate tax and the generation-
skipping transfer tax have been 
suspended.”
Many people assume Congress 
will pass retroactive legislation 
to restore both taxes to 
2009 levels: a $3.5 million 
exemption equivalency and a 
45% maximum rate. Should this 
occur, it will likely be challenged 
on constitutional grounds in 
court.  

For now, the best way to prepare is to work with 
legal counsel to draft estate planning documents 
and keep those documents up-to-date.

For more information on estate tax developments 
and estate planning matters, contact William 
George, partner at BKGG, who has been a certified 
specialist in estate planning for over 20 years.

For more information contact: 
William George at wgeorge@bkgglaw.com or at
805.373.1500

Business Prepared
Employers May Be Liable for Employee’s Negligent 
Driving of Personal Auto on Commute to/from 
Office

A recent California appellate case, Lobo v. Tamco 
(California Court of Appeal, Fourth Appellate District, 
Division Two) should serve as a cautionary tale for all 
employers who ask employees to use their personal 
vehicles for work-related tasks.  

As is commonly known, under the theory of respondeat 
superior, employers are vicariously liable for tortious 
acts committed by employees during the course and scope of their 
employment.  However, under the “going and coming” rule, employers are 
generally exempt from liability for tortious acts committed by employees while 
on their way to and from work because employees are said to be outside of 
the course and scope of employment during their daily commute.  

However, in the Lobo case, the Court held that the employer could be held 
liable for a driving death caused by its employee, driving his own car on his 
commute home, because the employer sometimes had the employee use his 

car to visit customers for the 
employer up to possibly 5 times 
a year.  

The exception to the “coming 
and going” rule reiterated by the 
Court was that if an employer 
requires or reasonably relies 
upon the employee to make 
his personal vehicle available to 
use for the employer’s benefit 
and the employer derives a 
benefit from the availability of 
the vehicle, the employer can 

be held liable, even if the employee only uses his vehicle occasionally on his 
employer’s behalf.

There are several important lessons to be learned from this case:  
(1) make sure your company has “non-owned” auto liability coverage if you 
ever require your employees to drive their own vehicles for work-related 
purposes.  You may need it, even if you don’t own or lease company vehicles; 

(2) being an employer as an individual can be risky – yet another reason to 
incorporate your business, if you have not already done so and your employees 
use their personal vehicles in your business!  

Contact Greg Clement at: gclement@bkgglaw.com or at 949.975.7500 x586 
to discuss this matter further.

Partner, Eric Goodman and 
Sr. Associate Amanda Mooney 
convey their passion for all 
things intellectual property in 
a lighthearted look at IP in the 
news. 

From Tiger Woods to Quicksilver 
and The World Cup, readers will 
be surprised at how entertaining popular and not so 
popular culture is when viewed through an IP lens.  

Goodman says comments, feedback, witty banter 
and criticism are all encouraged and suggests 
“Let the browsing commence.”  

The BKGG IP Blog can be found online at:
http://bkggblog.com.  

The IP practice at BKGG is proud to 
introduce its recently launched blog.  
http://bkggblog.com.



non-economic damages which is currently about 24% of all tort-
related costs - the cap will free up money for hiring and innovation 
and provide more stability to the system.

We need to streamline our over-regulated system and modernize 
California’s state government.
• I’ve proposed that we create a 24-hour virtual one-stop-shop 
allowing California entrepreneurs to obtain the necessary licenses 
and permits for most types of businesses. 

• Creating a Chief Innovation Officer who will report directly 
to and advise the Governor on strategies for streamlining state 
government, including modernization of the tax and regulatory 
bureaucracies.

Q. What can small businesses do to keep their wheels turning 
and doors open while they wait out the sluggish economy and 
better lending opportunities? 

A. (Poizner) California’s small businesses have been hit 
hard because of our current economic downturn, but it’s also 
important to note that they’ve been even harder hit over the 
years by California’s heavy tax burden and out of control system 
of regulations. 

It’s important to understand that the majority of our problems 
here in California start first in Sacramento and not in Washington, 
DC. For decades, legislators in Sacramento have created sets of 
roadblocks to economic growth and have implemented them on 
the very businesses that they rely on to fuel their out-of-control 
spending. 

California’s current anti-growth policies present a built-in 
disadvantage for small business owners and entrepreneurs who 
want to create jobs in our state because their competitors around 
the world have governments that understand the value of low-
taxes and streamlined regulation.  

As Governor, I will cut taxes across-the-board by 10% and 
streamline California’s draconian system of regulations – small 
businesses are the economic engine of our economy and keeping 
them well-oiled will be one of my top priorities as governor.

Q. What do you think your father’s legacy was as governor and what 
policies will you implement that are most like his?

A. (Brown) My father was known as a builder. He built canals, the 
UC system, many of our freeways, and lots of infrastructure everywhere 
around the state. I would like to continue that kind of long-term 
investment in our state.

PEOPLE ARE TALKING :  

Our featured guests are governor hopefuls, 
Jerry Brown, and Steve Poizner. 
 We asked them some pretty pointed questions and here is 
what they had to say:

Q. What is the first priority in getting California back on 
track, economically, as you see it?

A. (Brown) The next governor must focus like a laser on 
fixing the state’s budget. The red ink and uncertainty in the 
Capitol is bad for businesses, bad for the state’s credit rating, 
and it needs to be fixed first.

A.  (Poizner) My first priority as governor will be to cut 
taxes across-the-board. Half measures and attempts to cut 
taxes on the margins just won’t do - My tax cut plan will cut 
rates in every major category, fueling job creation and jump 
starting economic growth for all Californians. 

  10% reduction in the state sales tax rate
     10% reduction in the corporation tax rate
     50% reduction in the capital gains tax rate

Q. What will bring more jobs to California?

A. (Brown) When I was governor, California created 
1.9 million new jobs. We can do it again if we focus on 
innovation, higher education, infrastructure and job training, 
and use state government to promote renewable energy 
and new technologies.

A. (Poizner) To bring jobs back to California we need 
to take bold action to let employers know that California is 
open for business again by: 

•Cutting taxes across the board, 
•Reform our regulatory and legal systems making California 
competitive.

•Create an innovative and responsive state government that 
promotes entrepreneurial spirit.

California needs “common-sense” tort reform that justly 
compensates the injured but also creates jobs in a more 
predictable litigation environment. 

I will reform the tort system, based on the successful 
example set by California’s landmark medical injury 
compensation law by placing a $250,000 cap on
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WORD  ON THE STREET :
Another Great Victory for BKGG! 

BKGG’s litigators recently chalked 
up another big victory against a 
much larger firm.  
The BKGG legal team of Dan Kessler, Michael 
Oberbeck and Josh Waldman successfully 
moved for an injunction on behalf of a local real 
estate developer.

One of the world’s largest law firms -- on behalf 
of an international bank—sued the developer 
to foreclose upon its coveted undeveloped 
property.  Kessler and his team exposed more 
than a year of wrongful conduct and contractual 
breaches by the bank.  

As a result, the court issued an injunction and 
the bank will now actually have to prove its 
case at trial if it wants to take the property, 
rather than being able to sell the property at 
a reduced rate in a non-judicial foreclosure 
setting.  

In the meantime, the bank will have to wait until 
the case is over before seeing one more penny 
of interest or principal payments from BKGG’s 
client.  Once again...

BKGG has shown it’s not the size of the 
dog in the fight, but the size of the fight in 
the dog.  
 

BKGG Talks Mid-Size Litigation 
Needs with GC’s
As corporate America’s budgets decrease as a result 
of the economy, BKGG strives to position itself as 
an alternative to the typical large firms that in-house 
counsel tend to turn to for their litigation needs. 
There’s no doubt that larger national firms create 
excellent work product, but BKGG prides itself on 
similarly excellent representation at a more palatable 
fee.

BKGG has the experience, the capability and the 
know-how to handle such cases for approximately 
a third less than what most of the Amlaw 200 firms 
typically charge.  

The firm has participated in more than 300 mediations, 
prevailed in over100 arbitrations and tried and won 
more than 50 jury trials.  

BKGG has logged recent wins against :
 General Motors AM General, 
 Nissan  Oppenheimer 
 Rite Aid  Trizek Hahn   
  
        
  

“We have never lost a jury 
  trial...We like to think our 
  track record speaks for 
  itself.”

As part of its outreach campaign to in-house counsel, 
the firm will be conducting roundtable discussions 
with General Counsels  later this spring, when it 
welcomes in-house counsel from a multitude of 
industries to discuss what they have learned from 
both their victories and their losses. 

The results of those roundtable discussions will be 
featured in an upcoming issue of Corporate Counsel 
magazine.

Alton G. Burkhalter   
Managing Partner / BKGG
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Think Smart, Spend Wisely

Lawsuits can cost a fortune.  Most corporate 
executives traditionally turn to one of a handful 
of expensive national law firms when the stakes 
are high. 
This may be the appropriate choice when the 
client’s exposure is high, the dispute involves 
arcane areas of the law or the nature of the 
matter is international. Typically, these type of 
cases are the exception and not the rule. 
The majority of civil lawsuits filed today are 
under $10 million.  

BKGG has the skill, competence and experience 
to handle these cases more efficiently and 
effectively than the big mega-firms.    

MID-SIzE BuSINESS LITIGATION IS OuR FORTE. 
In handling more than 2,000 business litigation matters, BKGG 
has participated in more than 300 mediations, prevailed in over 
100 arbitrations, and tried and won more than 50 jury trials. 
BKGG has earned numerous seven- and eight-figure verdicts,  
as well as defense verdicts on claims as high as $30 million,  
while up against high profile law firms such as O’Melveny & 
Myers; Rutan & Tucker; Gibson, Dunn & Crutcher; Latham & 
Watkins; DLA Piper and Nossaman LLP.

BKGG EXPERIENCE
BKGG handles disputes involving contracts, statutes and 
business torts at various levels in both state and federal courts 
throughout California. Our firm offers vast legal resources and 
experience in the arenas of real estate, intellectual property, 
employment, franchise, securities, advertising and trade secret 
law. The firm attributes its consistent success in jury trials and 
arbitrations to its carefully planned litigation tactics, effective 
negotiation skills and thorough knowledge in all its practice 
areas. BKGG strives to resolve disputes during the early phases 
of a case; however, our focus remains on achieving optimal 
resolution. This results in our clients achieving desired results 
with cost effective resolution.

BKGG REPuTATION
Ranked among the “Top 50” law firms in Orange County, 
California, by the Orange County Business Journal, the 
litigation partners also enjoy the highest “AV” rating in 
Martindale Hubbell and status as Southern California 
“Super Lawyers.”

BKGG RESuLTS
Our experience, reputation and resourcefulness makes for 
a winning combination in mid-size litigation matters facing 
businesses. To succeed in today’s marketplace, you must 
think smart and spend wisely – especially when it comes to
legal services.  
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Easy as One, Two, Three: The Basics of 
Raising Investor Capital
Those who seek to secure 
investor capital may not always 
understand the three basic steps 
needed to do so. Ultimately, it is 
the company who chooses with 
whom it will partner or sell, yes, 
but it is always important for any company to know 
how to go about taking the necessary steps to make 
certain it has covered the basics.  

First: structure the transaction.  
It is important to consider a variety of factors in structuring the 
transaction: How many shares or units are being sold? What is the 
share or unit price? What is the total authorized share/unit pool and 
how will it affect future dilution of the investment?  What is the exit 
strategy? How is the investor return structured? Are the securities 
convertible? What interest in the company do the founders hope 
to preserve?

Second: prepare adequate documentation. 
Proper documentation for raising capital is necessary not only 
to provide investors with adequate information regarding their 
investment but is also required for compliance with applicable laws. 
The Private Placement Memorandum, the Subscription Agreement 
and the Promissory Note are the required documents. The Private 
Placement Memorandum discloses all pertinent information to the 
investors about the company as required by law. The Subscription 
Agreement sets forth the terms and conditions a potential investor 
must meet in order to be qualified to invest. The Promissory Note 
is required in debt offerings and outlines the terms of the loan 
arrangement with the investors.

Third: comply with federal and state securities laws.  
Federal and state securities laws dictate that certain regulations must 
be followed when securing private equity.  First, public solicitation is 
not allowed in a private offering. One may either work with a licensed 
broker dealer or be limited to accredited investors that have a pre-
existing relationship with the company. Second, paying a finder’s fee 
to anyone who is not a registered broker dealer to locate investors 
and raise funds is illegal. Finally, Federal Form D and state “blue sky” 
filings must be completed.

With these basics in mind, companies can effectively and properly 
make those important choices about with whom to partner or sell. 
For more information on the legal aspects of raising equity or debt 
capital, contact: 

Ruba Qashu at rqashu@bkgglaw.com or 949.975.7500 x522.
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BKGG has become a proud sponsor of the WE Movement.
This organization is devoted to coordinating care and benefits to others through its Help4u 
program. The movement’s tag line: Offer What You Can. WE will do the rest, is nonpartisan 
and non-political. For more information on the WE Movement, or to become a provider, 
                 visit: www.wemovement.org.
The WE Movement needs products, services and goods to provide for those in need.

Offer What 
You Can. 
WE will do 
the rest.

Weddings :
Congratulations newlyweds in the firm’s IP practice. 
On August 1, 2009, BKGG Senior Associate Amanda 
McLaughlin became Amanda Mooney marrying John 
Mooney. February 5, 2010, BKGG Senior Litigation 
Associate David Berstein wed Marlen Noriega.

Births :
Congratulations to BKGG Senior Litigation Associate 
Michael Oberbeck and his wife Vacharee on the birth of 
their baby boy, Paul Thomas, born February 10, 2010.

New Additions :
BKGG is proud to welcome our new 
litigation attorneys Amber M. Sanchez and 
Nicholas P. Kohan to the law firm.
Ms. Sanchez received her undergraduate 
degree from the University of California 
at Berkeley and her J.D. from Santa Clara 
University School of Law.  
Mr. Kohan received his undergraduate 
degree from Cornell University and his 
J.D. from Whittier Law School.

RECENT SIGHTINGS :  

BKGG Partner Eric Goodman recently participated in a conference in New York City entitled Creating the Perfect Partnership: In-House and 
Outside Counsel Relations  Post-Recession.  The International Trademark Association event was attended by over 130 trademark specialists, from 
private firms to Fortune 500 Companies.  

BKGG Partner Alton Burkhalter was recently in Sacramento to attend the California New Car Dealers Association Conference.  BKGG continues 
to provide sponsorship and support. 

The firm has signed on as a sponsor for the General Counsel Awards event in June, presented by the Orange County Business Journal, where 
BKGG Partner Dan Kessler will speak.

Minimum Pricing Laws Revisited
It was 96 years ago, when due to antitrust concerns, Congress banned minimum 
pricing agreements.  First, what is a minimum pricing agreement and why does 
Congress think they are bad?  
A minimum pricing agreement is an agreement between the manufacturer of a good, and the retailer or distributor 
of that good.  The agreement sets a minimum price at which the good will be sold.  If the retailer or distributor 
sells the good at below market price, the manufacturer can stop doing business with it. Three years ago, the United 
States Supreme Court lifted that ban in Leegin Creative Leather Prods., Inc. v. PSKS, Inc. by ruling that minimum pricing 
agreements weren’t a per se violation of antitrust laws because they may in fact increase competition rather than 
decrease it.  On its face, a minimum pricing agreement seems anti-competitive and possibly illegal under relevant 

antitrust laws. The goal, some say, is to keep prices high in order to keep profits high. The argument is that this may artificially inflate 
prices to the point where it stifles the ability for competitors to enter the market.  However, for brands concerned about damage to 
their goodwill if their products were to end up in bargain bins or discount retailers, the Leegin decision gave them the power to protect 
the integrity of their trademarks and their reputation.  This is particularly important to luxury brands which have a cache that is often 
built on exclusivity rather than accessibility. It is important to note, however, that the House Judiciary Committee recently approved the 
Discount Pricing Consumer Protection Act of 2009 which may reinstate the ban on minimum pricing agreements.  BKGG will be following 
the progress of this legislation very keenly as it may have a significant impact on BKGG’s clients’ businesses. 
Readers with questions should contact: Amanda Mooney at amooney@bkgglaw.com or by phone at 949.975.7500 x585.

Amber M. Sanchez Nicholas P. Kohan 
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